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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

FOLEY, Judge: By Final Notice of Determ nation dated
January 29, 2002, respondent determ ned that petitioner was not
entitled to relief fromjoint and several inconme tax liability
relating to 1994, 1995, or 1996. After the petition was filed,

respondent granted petitioner relief fromjoint and several
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l[tability relating to the years in issue. The sole issue for
decision is whether petitioner is entitled to a refund of her
1995 overpaynent. The parties submtted this case fully
stipul ated pursuant to Rule 122.1

FI NDI NGS OF FACT

Petitioner and Mark R Al brecht tinely filed their 1994,
1995, and 1996 joint Federal incone tax returns. On their 1995
return, petitioner and M. Al brecht reported a $12, 377 bal ance
due that was not paid when the return was filed. Petitioner and
M. Al brecht were separated in 1997 and divorced in 1999.
Petitioner tinely filed her 1997 individual return on which she
reported, and requested a refund of, a $1,922 overpaynent. On
June 29, 1998, respondent credited petitioner’s 1997 over paynent
agai nst a portion of her 1995 tax liability.

On February 2, 2001, petitioner requested, pursuant to
section 6015(b), (c), and (f), relief fromjoint and several
ltability relating to 1994, 1995, and 1996. On March 4, 2001,
petitioner filed, on a Form 1040X, Anended U.S. |ndividual |ncone
Tax Return (Form 1040X), a claimfor refund relating to 1997. In
an attachment to the Form 1040X, petitioner stated that

respondent’s credit of petitioner’s 1997 overpaynent against a

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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portion of her 1995 tax liability should be refunded to
petitioner “based upon her neritorious claimfor Innocent Spouse
Relief.”

By Final Notice of Determ nation dated January 29, 2002,
respondent determ ned that petitioner was not entitled to relief
fromjoint and several liability relating to 1994, 1995, or 1996.
In response, on May 6, 2002, petitioner, while residing in
W | dwood, M ssouri, filed a petition pursuant to section
6015(e) (1) seeking review of respondent’s determ nation. On
April 15, 2003, respondent determ ned that petitioner was
entitled to relief fromjoint and several liability, pursuant to
section 6015(b), relating to 1994 and, pursuant to section
6015(f), relating to 1995 and 1996.

OPI NI ON

Petitioner contends, in essence, that the overpaynent in
issue relates to 1997 and, therefore, pursuant to section
6511(a), her refund clainms were tinely. Respondent contends that
because respondent made no determ nation relating to 1997, the
Court has no jurisdiction over that year. Respondent further
contends that the overpaynent in issue relates to 1995, and,
therefore, petitioner is not entitled to a refund of her

over paynent because her refund clains were nade after the
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expiration of the period of limtations prescribed by section
6511(a).

We do not have jurisdiction over 1997 because respondent
made no determ nation relating to that year. Sec. 6015(e)(1);

Bl ock v. Commi ssioner, 120 T.C. 62, 65 (2003). Nevertheless, we

must determ ne the effect of respondent crediting, pursuant to
section 6402(a), petitioner’s 1997 overpaynent against a portion
of her 1995 tax liability. As a result of this credit and
respondent’s determination that petitioner was entitled to
section 6015(f) relief, petitioner overpaid her 1995 tax

ltability. Sec. 6015(g)(1); Washington v. Conmm ssioner, 120 T.C.

137, 160 (2003) (stating that a taxpayer granted, pursuant to
section 6015(f), relief fromjoint and several liability is,
subject to the limtations set forth in section 6511, entitled to
a refund of an overpaynent). Thus, the issue is whether
petitioner is entitled to a refund of that overpaynent.
Petitioner’s request for relief fromjoint and several
l[tability, filed February 2, 2001, is her earliest refund claim

relating to her 1995 overpaynent.? Washington v. Comnm ssioner,

supra at 162 (stating that a taxpayer’s request for relief from

2 Petitioner’s 1997 return, filed prior to the July 22,
1998, enactnent of sec. 6015, is not a refund claimrelating to
1995 because it could not have adequately apprised respondent of
the basis of petitioner’s 1995 refund claim \WAshington v.
Comm ssi oner, 120 T.C 137, 160-161 (2003).
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joint and several |iability enconpasses a refund request). This
claimwas filed nore than 3 years after the filing of the 1995
return on April 15, 1996, and nore than 2 years after respondent
credited the 1997 overpaynent against a portion of petitioner’s
1995 tax liability on June 29, 1998. Secs. 6511(a) (providing
that to obtain a refund of the overpaynent, a taxpayer nust file
a refund claimwithin the later of 3 years fromthe date the
return was filed or 2 years fromthe date the tax was paid),
7422(d).

Thus, petitioner is not entitled, pursuant to section
6511(b) (1), to a refund of her overpaynent relating to 1995.

Contentions we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

Deci sion will be entered

for respondent.




